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REMARKS 

Reconsideration and allowance of the present application are requested in 
light of the claim amendments above and the remarks that follow. 

In the Office Action, the Examiner rejected claims 1, 3-5, 8-11 and 13 under 
35 U.S.C. § 102(e) as being anticipated by U.S. Patent No. 6,842,424 to Key et al. 
("Key"); and objected to claims 2, 6, 7 and 12 for being allowable but being 
dependent upon a rejected base claim. 

By this Amendment, Applicant has amended the specification to correct 
grammatical and typographical errors, amended claims 1 and 8 to clarify the recited 
subject matter, and amended claims 2 and 12 to provide antecedent basis for recited 
claim terms. Support for the changes to claims 1 and 8 may be found in Applicant's 
specification at, for example, page 5, lines 1-8, and page 6, lines 28 to page 7, line 
32. Claims 1-13 are pending in this application. 1 

In order to properly anticipate Applicant's claimed invention under Section 
102(e), each and every element of the claim in issue must be found, either expressly 
described or under the principles of inherency, in a single prior art reference. 
Further, "[t]he identical invention must be shown in as complete detail as contained 
in the ... claim." (See M.P.E.P. § 2131 (8th ed. revised Aug. 2006.)), quoting 
Richardson v. Suzuki Motor Co., 868 F.2d 1126, 1235, 9 U.S.P.Q.2d 1913, 1920 
(Fed. Cir. 1989.)) 



1 Claims 11-14 were added in a Preliminary Amendment dated February 9, 2006. The Examiner did 
not address these claims in the Office Action. In light of the Examiner's omission, Applicant 
respectfully submits that any subsequent Office Action including a rejection of claims 11-14 should be 
made non-final to allow the Applicant an opportunity to respond. 
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Applicant's claim 1 broadly encompasses the non-limiting exemplary 
embodiment illustrated in FIG. 1. The illustrated embodiment represents a network 
environment 100 in which a source server 102 communicates with a destination 
client 104 via a network 106. A computer software application 108 running on 
source server 102 injects datapackets through a transport layer 110 across the 
network 106 to a corresponding transport layer 1 12 in client 104. Source server 102 
increases and decreases the flow rate based on congestion signals in order to 
improve performance of network environment 100. 

Applicant's claim 1 recites, inter alia, "the increase function is adapted to 
recover the particular rate over a period of time after a decrease in the dataflow rate, 
the period of time being a constant value for at least two different dataflow rates." 
Key cannot anticipate claim 1 because the reference fails to teach at least this 
feature of claim 1 . 

Key discloses methods and systems for detecting and predicting congestion 
patterns from network feedback. (Key, col. 4:48-67.) Feedback messages are used 
to predict when congestion is likely to occur in the future. (Id.) Based on these 
predictions, the behavior of end users within the system can be modified so that 
congestion is reduced. (Id.) Specifically, the data packets transmitted by the end 
users can be delayed until such a time when the predicted congestion is mitigated. 
(Id.) 

Key, however, does not teach or suggest "the increase function is adapted to 
recover the particular rate over a period of time after a decrease in the dataflow rate, 
the period of time being a constant value for at least two different dataflow rates," as 
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recited in Applicant's claim 1 . Accordingly, Key cannot support a rejection of claim 1 
under 35 U.S.C. § 102(e). 

Applicant's claim 8, although of different scope than claim 1 , recites subject 
matter similar to that recited in claim 1 . Key, therefore, cannot support a rejection of 
claim 8 under 35 U.S.C. § 102(e) for reasons similar to those presented with respect 
to claim 1. 

In view of the foregoing remarks, Applicant submits that claims 1 and 8 are 
allowable over references cited by the Examiner. Claims 2-7 and 9-1 3 are also 
allowable based on their corresponding dependence from claims 1 and 8. In 
addition, the subject matter recited in claims 2, 6, 7 and 12 was indicated as 
allowable by the Examiner. (Office Action, p. 5, fflf 4 & 5.) 

In the event that there are any questions concerning this paper, or the 
application in general, the Examiner is respectfully urged to telephone Applicant's 
undersigned representative so that prosecution of the application may be expedited. 
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